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JOINT APPENDIX 


[Filed in Open Court June 6, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on April 27, 1961, Sworn in on May 2, 1961 


The United States of America 5 Criminal No. 435-'61 
V. : Grand Jury No. 478-61 


Ernest A. Greene : Violation: 22 D.C.C. 2901 
James S. Smith (Robbery) 
(22 D.C.C. 106 
(Accessory after 
the Fact) 


The Grand Jury charges: 

On or about April 25, 1961, within the District of Columbia, Ernest 
A. Greene, by force and violence and against resistance and by sudden 
and stealthy seizure and snatching and by putting in fear, stole and took 
from the person and from the immediate actual possession of Pauline 
Turner, property of Pauline Turner, of the value of about! $5. 75, consist- 
ing of one wallet of the value of $2.00 and $3.75 in money. 
SECOND COUNT: i 

On or about April 25, 1961, within the District of Columbia, James 
§. Smith, well knowing that Ernest A. Greene had stolen the property of 
Pauline Turner, of the value of about $5.75, consisting of | one wallet of 
the value of $2.00 and $3.75 in money, did feloniously and wilfully give 
aid and assistance to the said Ernest A. Greene, with intent thereby to 
thwart the lawful arrest, prosecution and conviction of Ernest A. Greene. 

/s/ David C. Acheson 


Attorney of the United States in 
A TRUE BILL: and for the District of Columbia 


/s/ John E. Horbett 
Foreman. 


— 


[Filed June 9, 1961] 


PLEA OF DEFENDANT 

On this 9th day of June, 1961, the defendants 1 - Ernest A. Greene, 
2 - James S. Smith, appearing in proper person and by his attorney 
1 - Ernest Shalowitz, 2 - requests counsel be appointed which is so 
ordered, being arraigned in open Court upon the indictment, the sub- 
stance of the charge being stated to him, each pleads not guilty thereto. 

The defendant Greene is remanded to the District Jail. 

By direction of 


RICHMOND B, KEECH 
Presiding Judge 
Criminal Court #3 


Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ H. G. Dodd 


By Joseph Lowther Deputy Clerk 
Assistant United States Attorney 


* KO 


[Filed Feb. 28, 1962] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


July 5, 1961, Washington, D. C. 
BEFORE THE HONORABLE RICHMOND B. KEECH, United 
States District Judge, Trial. 


* * * 


PROCEEDINGS 
* * * * * 

MR. LOWTHER: May it please the court and Ladies and Gentlemen 
of the Jury, we expect the evidence to show in support of this two count 
indictment that in the evening hours of Tuesday, the 25th day of April of 
this year, a lady named Pauline Turner was leaving the Birdland Cafe 
here in the District of Columbia about 10:40 in the evening. That at that 
time she had a ladies handbag and that inside the handbag she had a 
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wallet or purse and that there was a certain amount of money in the purse 
and I think the evidence will show that she had maybe $3. 15 in cash and 
she was leaving the cafe in company with a lady named Marie Singleton, 
I believe, the evidence will show, and as they were leaving the cafe these 
two defendants and a third man, unidentified, were coming toward them. 
We expect the evidence to show that the defendant Greene bumped 
against the woman Pauline Turner who had the pocket book w ith the 
change purse and that shortly thereafter, she noticed that the pocket book 
was open and the change purse — the wallet was gone. She immediately 
took off, we expect the evidence to show, and went after the defendant 
Greene who at that time was in company with Smith who was stand- 
ing in the vicinity and when she approached Greene she saw in Greene's 
hand a wallet that was hers and we expect the evidence to show how she 
can identify that and that she saw at that time Greene turn ‘the wallet that 
was taken from her over to the defendant Smith and that then both of 
these defendants started walking away and that this lady Turner followed 
them . | 
i i 
PAULINE TURNER | 
was called to the stand on behalf of the government, being duly sworn, 
was examined and testified as follows: | 
DIRECT EXAMINATION 


BY MR. LOWTHER: 


* * * * | o% 


Q. And now Miss Turner, I want to direct your attention to the 
evening hours of Tuesday, the 25th day of April, 1961, about ten minutes 
of eleven or twenty minutes of eleven. Where were you at that time? 

A. Iwas standing in the door way of the Birdland at 3201 14th Street, 

Northwest. | 


* * * * * 


| 
Q. And is the Birdland located in the District of Columbia? A. Yes, 
| 


it is. 
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THE WITNESS: Miss Singleton and I were together. 
BY MR, LOWTHER: 
Q. Can you tell His Honor and the Jury where — were you going to 
or coming out of the Birdland Cafe? A. Well, I was going into it. 


* * * * * 


Q. * * * Can you tell His Honor and the Jury whether or not you 


had in your possession at that time a pocket book, a ladies handbag? 


A. Well, it wasn't a pocket book. It was a red wallet. 

Q. It was a red wallet? Where was the red wallet? A. It was in 
my purse. 

Q. Now, when you say in your purse, what do you mean by your 
purse? A. Well, my pocket book. 

Q. All right. Now, what was in the red wallet by way of money, if 
any, at that time that you were going into the Birdland Cafe on the date 
in question? A. It was some three dollars and some change. [I don't 
recall exactly how much change it was. 

Q. All right. Now, can you tell us whether or not you had occasion 
to see that red wallet inside of your purse before you went into the Bird- 
land Cafe that evening? A. Yes, I did. I looked in there and got a kleenex 
out of it when I was coming down the street along about 3203 somewhere 
and I was standing in front of that before I went down to 3201. 

Q. When you got the kleenex from your purse, was the red wallet 
with the money in your purse at that time? A. Yes, it was. 

Q. And how long before you went into the Birdland Cafe would you 

say it was, Miss Turner, that you got the kleenex and saw the red 
wallet inside of your purse? A. I would say a minute. Right next door 
to one another. 

Q. All right. Now, can you tell His Honor and the Jury in regard 
to this red purse, red wallet that was inside of your pocket book, did you 
have any photographs in that red wallet? A. Yes, sir, I did. I had 
colored photos, wallet size. 

Q. Can you tell us whether or not included amongst those photos 
was a photograph of yourself? A. Yes, it was. 
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| 
Q. Now, in your own words I want you to tell His Honor and the 


Jury what, if anything, happened as you and Marie Singleton! were going 
into the Birdland Cafe in the evening hours of Tuesday, the 25th day of 
April of this year? A. Well, it was about 10:35 or 10:40 when I was 
entering into the door way of the Birdland when I was charged by one of 
three young men, Mr. Greene over there, as I was entering the door way 
and I had my purse on my left arm and I was charged forward by him and 
he was saying something and immediately after he stepped out and I 
stepped in because it was a very small door way and as I stepped in my 
purse — this was the one I was carrying and I looked in it and my wallet 
was not in there and sol stepped right back out the door way and looked 

across the street and there was this Greene and Mr. Smith standing 
on the other side of the street with another young man. | 

Q. Now you say, if I understood you correctly, you used the words 


you were charged? A. Yes. Joshed by — 


Q. Can you tell us what Greene did to you? A. He bumped me 


forward and he was saying something. I don't know exactly what it was 
but he bumped me quite hard because my back was at the back of the door 
way, like this and he was standing this way forward and I was standing 
facing him. | 

Q. How long after was it that you were bumped by Greene that you 
noticed that your purse was open? A. It was immediately after I stepped 
my foot across the door sill because everybody gets a chance to go out 
and you come in. | 

Q. Now, you say you looked in and you found the red wallet with the 
money was gone, what did you do then? A. I stepped immediately back 
outside of the sill and I stood right on the corner and I looked across the 
street and there was Mr. Greene and Mr. Smith and another young man 
standing on the other side of the street. | 

* * * * | * 

Q. Now, when you saw the defendant Greene and smith and this 

other young man who is unidentified at that time across the street, what 


did you do? A. Well, I ran immediately over there and when I got over 
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there Mr. Greene had my red billfold in his hand. 
Q. How could you tell that he had the red billfold in his hand when 


you got over there? A. Well, it was open and there are quite a few 


pictures in there and it makes it very thick and he had it open to one of 

the colored photos of myself and I could see that and I asked him 
for my wallet and he says I don't have your wallet and he gave the wallet 
to Mr. Smith. 

Q. What happened after you saw Greene hand the wallet to the 
defendant Smith? A. Well, he stood then and he was fussing at me and 
calling me names and if I don’t go away what he will do and I said give 
me my wallet back and he gave it to Mr. Smith and the other young man 
and they walked briefly down Irving Street. 

Q. Who walked down to Irving Street? A. Mr. Smith and another 
young man. I don't know who he was. 

Q. Did you see what Greene did, if anything? A. Greene stood 
around and he was arguing with me and he was walking and I was walking 
slow but Smith and the other boy were walking awfully fast down to 
Irving Street. 

Q. What happened then? A. Then Smith and the other young man 
made a right on Irving Street going west towards 15th Street. And when 
they got down to the corner they started running and Mr. Greene stood 
there on the corner arguing with me and I ran across the street to get a 
policeman and he said I don't have your wallet and if you don't go away 
he told me what he would do. I ran across the street to try and get a 

policeman and I didn't see anyone and so I ran back across the 
street and when I came back across the street Mr. Greene was going 
down Irving Street, the same way the other two young men had turned. 

* * * * * 

Q. Was he walking or running? A. He was running when I came 
back across the street. 

Q. Now, answer this yes or no. At the time we have now arrived 
to, when you saw the defendant Greene running, did you see a policeman 
in the vicinity? A. Yes, I did. 
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Q. Did the defendant Greene ever get out of your sight so you 
couldn't see him? A. Yes, he did. | 

Q. Did there come a time after Greene left your sight that you 
were — again that you saw him that evening? A. Yes, I did. 

Q. Now, I want to direct your attention, if I may, Miss Turner, to 
the morning hours of the next day and that would be Wednesday, the 26th 
day of April, the morning hours of the next day and let me ask you this 
question: Please answer it yes or no. Did you have occasion to see this 
other defendant Smith the morning after this took place? A. Yes, I did. 

Q. Did you have occasion to see him at police headquarters across 
the street here? *** A. Yes, I did. | 

* * * * | * 

Q. Did you give either of these defendants permission to take your 
purse that night with the wallet with the $3.75 in it? A. No, I did not. 

Q. Did you ever get your wallet back? A. No, I aid | not. 


* * * * 


CROSS-EXAMINATION 
* * * * 
BY MR. DILLON: 
* * * * * 

Q. When you entered into the Birdland, you were going in as I take 
it and these three boys that you described were coming out? A. Yes, 
they were. 

Q. And you say they bumped against you? A. One bumped me, 
Mr. Greene. | 

* * * * * 
REDIRECT EXAMINATION 
BY MR. LOWTHER: 


Q. Would you answer this yes or no, please? Prior to the time 


the incident that you have been testifying about, namely, the date of 
April 25, had you seen the defendant Smith around the neighborhood 
before that night? *** A. Yes. He used to live in the '1900 block of 
12th Street. 
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26 JAMES J. CASSIDY 
was called on behalf of the government, being duly sworn, was examined 
and testified as follows: 

DIRECT EXAMINATION 

BY MR. LOWTHER: 


* * * * * 


27 Q. You are a police officer of the Washington Metropolitan Police 
Department? * ** A. Private, Metropolitan Police, Canine Corps, 


assigned to the Tenth Precinct. 
* cd * * * 


Q. And when you were in the 1400 block of Irving Street, Northwest, 


did you have occasion to see anyone -- do you have occasion to see this 


lady Pauline Turner who just testified? A. I did. 
28 Q. And where did you see her, Officer Cassidy, for the first time? 
A. Iwas coming out of an alley at 1419 Irving Street and as I got to the 
sidewalk, I seen two women run and one of them hollered. ? 
Q. Did you have a conversation with either of the two women? 
A. At that time I had a conversation. 
Q. Youdid. A. Yes. 
Q. Now, as a result of that conversation, what did you do, Officer 
Cassidy? A. I gave chase to the subject that she was running after. 
Q. When you say you gave chase to the subject that she was run- 
ning after, do you see that person in court today? A. Yes. 
Q. Point him out, please. A. The second one here, Greene. 
Q. What color shirt does he have on. A, Sort of brown, gray. % 
MR. LOWTHER: May the record indicate he identified the defend- 
ant Greene, Your Honor please. 
THE COURT: Yes, sir. 
29 BY MR. LOWTHER: 
Q. Now, where did Greene run to, Officer Cassidy? A. Well, at 
the time she yelled to me he was directly in front of me and two girls 
chasing and he ran west on Irving Street to the Acme Grocery Store and 
parking lot which is 1436 Irving Street and he ran through the parking 
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lot and at that time I yelled to him that I was going to release the dog and 
he kept looking back and when he got to the parking lot I released the dog. 
He ran behind 1454 Irving Street where it was some cars parked and 
some trees, bushes and got out of my sight and I yelled at the dog to get 
him because the dog circled around and I think he was trying to find some- 
one else and I heard him holler over here and the dog ran over there and 
I heard him barking and by the time I got to him I told the dog to get down 
and I told the subject to lay down and I searched him and I asked him 
where this pocket book was. He said he didn't have it as one of the other 
fellows had it. I asked where they ran and he said he didn't know. I told 
the dog to watch him and I looked around the cars in the vicinity and by 
that time the two girls got on the scene and I asked them is that the man 
and they said that was him and so she asked him where is the pocket book 
and he said hedidn'tknow. About that time a squad car had come up and 
I was still trying to find this pocket book and they took this subject. 

* * * * * 

Q. At any time during the time that you first started after this 
defendant Greene, did he ever get out of sight before you finally appre- 
hended him? *** A. Yes, sir. 

MR, LOWTHER: Indulge me a moment, Your Honor. 

THE WITNESS: When he got behind 1454 Irving. | 

* * * bd 
BY MR. LOWTHER: 
Q. Where is 1454 Irving Street in relation to wherg you placed 


under arrest this defendant Greene? A. Well, he was arrested in the 


yard in the rear of 1454 Irving. 


Q. Did you ever find the wallet you were looking around for? 


A. No, sir. 
MR. LOWTHER: No further questions. 
CROSS-EXAMINATION 
BY MR. SHALOWITZ: 
Q. Officer Cassidy, you say you never found the wallet, is that 
right? A. Yes, sir. | 
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Q. Did you search the defendant? A. Yes, sir. 

Q. Did you find anything on him? A. No, sir. 

Q. Did you search the area? A. Yes, sir. 

* * * * 
BY MR. DILLON: 

Q. Just one question, Officer Cassidy. Did I understand you to say 
that when Pauline Turner, the complaining witness, arrived at the scene, 
she asked Greene where the pocket book was? A. Yes. 

* * * * 
ROBERT A. ELDRIDGE 
was Called to the stand on behalf of the government, being duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 


* * * * * 


Q. Now, Officer, in the evening hours of Tuesday, the 25th day of 


April of this year, did you have occasion as part of your duties as a 
detective on the robbery squad to have under investigation a matter of 
pocket book snatching in the vicinity of the Birdland Cafe on 14th Street, 
Northwest? A. I did, sir. 
* * * * * 
Q. Where did you yourself go from 1454 in connection with your 
investigation of this matter? A. To the Tenth Police Precinct. 
Q. And when you arrived or after you arrived at the Tenth precinct, 
did you have occasion to interrogate or talk to this defendant Greene? 
A. I did, sir. 
* * * * * 
Q. About what time was it when you talked to the defendant Greene 
in the Tenth Metropolitan Precinct? A. It was a little after 11:15. 
* * * * * 
Q. What did he say? A. I asked him who was he with and whether 
he had seen the witness and the complainant who had identified him. 
Greene told me that he had seen the complainant at the entrance of 
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Birdland Cafe located in the 1400 block earlier in the night ond I asked 
Greene why did he run when the complainant chased him and he said I 
ran because I was afraid of the dog. * * * 

Q. Now, did there come a time when you had ai to place 
under arrest this second defendant Smith who is seated over here, Det. 
Eldridge? A. Yes, I did, sir. | 

Q. What time and where did you place him under arrest? A. It 
was about 3:45 a.m. on the 26th of April in the 1300 block at 1343 Florida 


Avenue where Smith lives. 


| 
* * * * * 


Q. Now, on that date the 26th, along around ten o telock, were you 
present over in the robbery squad? A. Yes, I transported the complainant 
Mrs. Turner to police headquarters * * *. 

* * * * | * 

Q. And at that time can you tell His Honor and the Jury whether 
or not there was a line-up held at which Miss Turner was present? 
A. Yes, sir. | 

* * * * * 

Q. And did the complainant Miss Turner make any identification of 

Smith as the one -- one of the three men who -- A. Yes, she did. 
* * * * * 
MILTON E. WASHINGTON | 
was called to the stand on behalf of the government, being duly sworn, 
was examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. LOWTHER: 

Q. Officer Washington, would you state your name, pane and assign- 
ment in the Metropolitan Police Department, please? A. My name is 
Private Milton E. Washington. Iam attached to the Tenth Precinct, 
Private. | 


| 
* * * * i 


Q. Now, in the evening hours of the 25th, Officer Washington, did 


you have occasion to respond to the premises 1454 Irving Street, 
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Northwest, Washington, D. C.? A. I did in the rear, sir. 
* * * * * 

Q. When you got there, did you have occasion to see this defendant 
Greene seated over here in the brown sweater? A. That one there, sir, 
yes, sir. 

Q. Did you have occasion to assist in the transportation of Greene 
to the Tenth Metropolitan Precinct? A. He rode in the back seat with me 
to the Tenth precinct. 

Q. After you got to No. 10 precinct, where was the defendant Greene 
taken in the precinct, Officer Washington? A. To the Sergeant's room in 
the rear. 

Q. Were you present in there after Greene was in the Sergeant's 
room? A. I was there, yes, sir. 

* * * * * 

Q. Did you or any of the other officers in your presence have occa- 
sion to question the defendant Greene about this pocket book snatching up 
at the Birdland Cafe? A. I asked him what he did with the wallet and he 
said he had taken a red leather wallet and gave it to a friend of his. 

* * * * * 

MR, SHALOWITZ: In behalf of the defendant Greene, I would like 
to make a motion for judgment of acquittal. I think the evidence that has 
been adduced by the government and the fact that they are not putting on 
the stand the key government witness Marie Singleton is inconsistent and 
the jury should have a reasonable doubt as to the defendant Greene. 

MR. DILLON: For the record I would like to make the same motion 


on the basis of the defendant Smith, that absolutely nothing has been proven 


against him and now let me get this straight now. 
THE COURT: Take your time, sir. 
MR, DILLON: Off the record. 
(Discussion off the record.) 
(On the record.) 
MR. DILLON: That at the scene Miss Turner asked Greene where 
her wallet was and she previously testified that she saw Greene give the 
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wallet to Smith and that certainly is inconsistent. 
THE COURT: I think you can argue that to the jury. 
I will deny your motion, Mr. Dillon, as to Smith. 
* * * * * 
MR. LOWTHER: The government rests, Your Honor. 


* * * * od 


ERNEST A, GREENE 


was called as a witness on behalf of the defense, being duly sworn, was 


examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SHALOWITZ: 
* * * * \* 

Q. Mr. Greene, directing your attention to the night of April 25, 
1961, would you tell us what happened that evening? A. yes, sir. Iwas 
leaving my girl friends house at 1928 H Street, Northwest, and T left 
there and went up -- walked up 14th Street going home and ‘then I thought 
about the Birdland and I say I will walk up there, just to look in. WhenlI 
walked up to the Birdland I stood in the door way for about two or three 
minutes. 

* * * * | * 

Q. Could you tell me what happened next? A. well, I stood there 
for about two or three minutes and then I turned around and walked away 
after I seen there were very few people in there. I turned and walked 
across the street and when I got across the street I heard Mrs. Turner 

call and ask me to stop and so I stopped and waited for her to come and 
when she came over she asked me about a wallet and I told her I didn't 


have no wallet. 
* * * * rd 
Q. Then what happened? A. Then she stood there and went rum- 
maging through her pocket book and then she turned around and walked 
back across the street and at that time I walked off. When I walked off 
she seen this policeman, Mr. Cassidy, and she called to him and said 


I had taken her wallet or something and by then Mr, Cassidy turned 
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the dog loose on me and just as I come to walk back and he turned the dog 
loose on me and I run across the street on the parking lot and jumped on 
the car right next to Mrs. Boren's house and by that time this dog was 
standing there at the car and he walked over to the dog. 

* * * * * 

Q. Mr. Greene, did you make any statements to the police at the 

scene of the alleged crime or at the Precinct No. 10? A. No. 

Q. You never made any statement? A. No, sir. 

Q. Did you take the wallet of Pauline? A. No, sir. 

* * * * * 

THE COURT: You need now withdraw it. If you want to ask him 
that you may. 

BY MR. SHALOWITZ: 

Q. Have you ever been convicted of any offense in the District of 
Columbia? A. Yes, sir. I was convicted in 1958 of assault with a 
dangerous weapon. 

* * 
BY MR. DILLON: 
Q. Mr. Greene, did you see the defendant Smith on the evening of 


the 25th of April at any time during that day or evening? A. I had seen 


him at 3:00 o'clock that evening at his home. 

Q. Three o'clock that afternoon at his home? A. Yes, sir. 

Q. Did you see him after that day? A. No, sir. That was the last 
time I had seen him until they brought me -- him to the precinct that 
morning. 

* * * 
CROSS-EXAMINATION 

BY MR. LOWTHER: 

* * * * * 

Q. Now, you said you saw Smith, this other defendant, at three p.m. 
at his house that same afternoon, Is that right? A. Yes, sir. 

Q. Is Smith a friend of yours? A. Yes, sir. 

Q. For how long? A. Oh, he has been a friend of mine for quite 
a while. 
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Q. How long is quite a while? A. Maybe three or four years. 

Q. Now, you say there wasn't anyone else with you over at the 
Birdland Cafe that night? A. No, sir, I was by myself. 

* * * * 
MR. SHALOWITZ: May we approach the bench? 
THE COURT: Yes, sir. 
(Bench Conference.) ! 

MR. SHALOWITZ: I think there is one juror that is sound asleep in 

this case. I don't know what to do. | 

THE COURT: I have not noticed him. | 

MR, SHALOWITZ: He woke up now. 

THE COURT: Let me suggest this: Suppose we wateh and if you 
see him sleeping again, call it to my attention. We have two alternate 
jurors that we can put in. | 

(End of Bench Conference.) 
BY MR. LOWTHER: 
* * * * \* 

Q. Did you hear Miss Turner holler anything to the policeman? 

A. Yes, sir. I heard her holler, Officer, that fellow, has my pocket 
book. 

Q. What was that? A. She hollered, Officer, that fellow has my 
pocket book. | 

Q. Now, you say that Officer Cassidy immediately aed this 
police dog loose on you? A. Yes, sir, he did. 


Q. He didn't chase you and holler stop or Iam soit to turn the 
dog? A. No, he didn't holler anything. 


* * * * | * 


Q. Now, are you the same Ernest A. Greene who on the tenth day 
of April, 1959, in the United States Court here in the District of Colum- 


| 
bia, was convicted of the crime of assault with intent to commit robbery ? 


A. Yes, sir, I was. 


* 


REDIRECT EXAMINATION 
BY MR. DILLON: 

Q. Mr. Greene, do I understand you to say that the complaining 
witness, Pauline Turner, you heard her shout at the officer that fellow 
has my pocket book? A. Yes, sir. 

Q. Did she make any statement at the time they apprehended you 


with the police dog in that alley way or backyard, indicating that 
she thought you had the pocket book? A. Yes, she said that I was stand- 
ing in the door way of Birdland and all of a sudden I walked away and I 


took it or I must have took it or something like that. 

Q. Did she make any statement that you passed it to anybody else? 
A. No, she didn't. 

Q. Isee. You had the impression at the time that you were there 
that -- 

THE COURT: Not impression. 

BY MR, DILLON: 

Q. At the time you were in the alley way with the police officer, 
did she make any statement indicating that you had her wallet in your 
possession? A, Did she make any statement? 

Q. Indicating that she thought that you had her wallet? A. Yes, 
sir, she did. 


* * * * 


MR. SHALOWITZ: The defendant Greene rests. 
* * * * 
JAMES STEVE SMITH 
was called to the stand on behalf of the defense, having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, DILLON: 
* * * * * 
Q. Where do you live, Mr. Smith? A. 1343 Florida Avenue, 
Northwest. 


Q. Tell me what happened -- do you recollect what you did on the 
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afternoon of and evening of April 25? A. Well, the afternoon of April 25, 
Ernest Greene here came to my house about three o "clock : -- around 


three and woke me up. He said, Steve, are you going out anywhere today ? 
* * * * * 

A. So, I said, no, man, lam not going out anywhere. I have to go to 
court tomorrow for a vagrancy charge. I am going to stay home sol can 
be down there bright and early tomorrow. So he said, I will see you 
later on. He left and about 6:30 I left the house and went down to 12th 
and U where I play pool quite often. I stayed down there about an hour or 
two and I come back home. When I come back home I went, into the living 

room and I was kidding with a friend of mine in there, So I said I 
am going to bed because I may go to jail tomorrow. Iam going to rest. 
So I goes upstairs and laid down. I goes to sleep. ! 

So about early in the morning my mother runs up and shakes me 
and says, Steve, an officer is downstairs looking for you. So I goes down 
stairs with my shorts on and he was standing up there and he is question- 
ing everybody else that is in my house. He says what is your name? I 
says my name is James Steve Smith. He says well, you have been iden- 
tified. So I says for what, Officer? He says I have been identified for 
robbery. So I said robbery? He said yes. 

Q. Just then he turned and asked somebody else a question and he 
got to me he said come on. So I went upstairs and put on some clothes 
and I left with the officer. | 

When I got down to the precinct he said do you want | to tell me about 
it, Smith? I said, Officer, you got to tell me about it because if I have 
been identified, I don't even know what I did. | 

So later on I was -- went down to headquarters and I was brought 
upstairs and placed in the Robbery Squad and so two young ladies walked 

in. The officer told me to stand up and so I stand up and he said stand 
against the wall. So I stood against the wall. 


So the two women looked at me and walked out and Ls one officer 
said, well, take Smith downstairs and book him for robbery. So I still 
don't know what I did or who I robbed. | 
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So we have a hearing and at the hearing I goes -- I goes to the 
hearing and I find out that Pauline Turner's pocket book was snatched 


or something up on 14th Street, and that I was identified as one of the 


boys. 
Q. Isee. Did you recognize either of these two young ladies that 
came into the robbery squad room? A. No, sir. 
* * * * 
CROSS-EXAMINATION 
BY MR. LOWTHER: 
* * * * * 
Q. Now, where is -- do you know where the Birdland Cafe is, 
Smith? A. I know where the -- where it is located up on 14th Street. 


* * * * * 


Q. Well, how far away from where you live is it located, Smith? 


* * * * * 


A. Oh, about eight blocks. I wouldn't say exactly. 
* * * * * 
Q. How long have you been knowing Greene? A. About three or 
four years. 
* * * * * 
Q. Where did you go after you left the pool room? A. Well, I 
walked straight back up Florida Avenue where I live at. 
Q. What time did you get there? A. I got there about quarter of 
nine. Something like that. 
* * * * * 
Q. When you got home who was there? A. Oh, it was people in 
the living room. A girl named Deloris Lumpskins. 
* * * * * 
Q. Wholelse was there? A. Sylvia Smith was in the living room. 
Q. And who else? A. Patricia. 
Q.. Who else? A. I think Marion was down there. It was all girls. 


* * * * * 
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Q. Now, how long did you talk to them, Smith? A. I can't say. 

Q. Well, did you finally go to bed? A. Yes, sir, I did. 

Q. How long did you talk to them before you went to bed? A. I 
don't know. I don't look at any clock. I really couldn't say. I know it 
was before 11 o'clock but I couldn't say the exact time. | 

Q. What was before eleven o'clock? A. Whenl went to bed. 

Q. How much before eleven o'clock? A. I don't know. 


* * * * pe 


Q. When you went to bed and left the living room, who was still 
| 


there? A. The same people that I was talking to. 
* * * * | * 
Q. Was your mother down there at that time? A. No, sir. 
Q. When you got home from the pool room? A. No, sir. 
* * * * 1 
718 DELORIS LUMPKINS | 
was called to the stand on behalf of the defendant Smith, being duly sworn, 
was examined as follows: | 
DIRECT EXAMINATION 


BY MR. DILLON: | 


* * * * | 


. Lsee. Did the defendant Steven Smith come home that evening ? 
| 

. What time did he come home? A. Around 8:30 or quarter to 
| 


. Did he talk to you at any time? A. We all were talking. 
. Lsee. How long did he stay in the house when he got in? 


A. He didn't go out the rest of the night. 

Q. Did he stay downstairs talking or did he go elsewhere in the 
house? A. For a while he stayed and talked and then he said he was 
going to bed. | 

Q. Do you have any idea of the time of night he went up and went 


to bed? A. It might have been something to ten, quarter of ten. 
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Q. After he once went up, did he come down again? A. Not until 
the policeman came. 
Q. And were you in the house at the time the policeman came? 
A. Yes, I was. 
* * * * 
CROSS-EXAMINATION 
BY MR, LOWTHER: 


* * * * 


Q. Was his mother there? A. No, she wasn't. 
* * * * 
PATRICIA GREEN 
was called as a witness on behalf of the defendant Smith, being duly 
sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, DILLON: 
* * * * * 
Q. Are you related to either of the defendants in this case? 
A. James Smith. 
Q. You are related to James Smith, the gentleman sitting over 
there and you are no relation to Ernest Greene? A. No. 
Q. But you have the same name? A. Yes. 
Q. Can you tell me what time did you return home on the evening 
of Tuesday, the 25th of April? A. I came home between 12 and 12:30. 
Q. Was your son James Smith home at that time? A. James 
Smith was asleep. 
* * * * * 
THE COURT: Do I understand that the defendants have rested? 
MR. DILLON: Yes, sir. 
MR. SHALOWITZ: Yes, Your Honor. 


* * * 


96 JAMES J. CASSIDY 


was recalled to the stand on behalf of the government, previously sworn, 


testified further as follows: 
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REDIRECT EXAMINATION 
BY MR, LOWTHER: 


* * * * * 


Q. You heard him testify that you turned this canine dog, whose 
name is Wolf, loose on him right away and I want you to tell His Honor 
and the Jury the circumstances as to turning that dog loose and how far 
you chased him before you turned him loose and everything else about 
it. Do you understand me? A. Yes, sir. | 
Q. Go ahead. A. Iwas on the north side of Irving Street which 


was approximately 1419 Irving Street. Both girls were chasing the sub- 
ject Greene, One of them shouted to me that he had the Becket book, At 
that time I fell in behind him chasing him. 
Q. Were you running? A. Iwas running with the dog on a lead. 
In any case that I run with the dog he always jumps up along side of me 
more or less in playing. When I felt the dog was more or less playing 
instead of chasing somebody, I hollered to the defendant that Iwas going 
to release the dog and that was at approximately 1436 Irving Street which 
is right next to the Acme Market. | 
I released the dog, run across the parking lot into the rear of 1454. 
At that time I heard the dog barking and I got up there and the dog was 


standing off and I told him to get down. 


Q. At the time your attention was first drawn to the defendant 


Greene by these two girls, one hollered he has the pocket book, how far 
did you run with the dog before you turned him loose, would you say, 


Officer, Cassidy? A. At least a hundred and fifty to two hundred feet. 
* * * * * 


MR. LOWTHER: That completes the government's rebuttal. 
* * * * i ok 
THE COURT: Do you gentlemen have any particular prayers you 
want? I know nothing unusual about this case. 
* * * | 
MR. LOWTHER: Flight, Your Honor. | 


THE COURT: Is this a case of aiding and abetting? 
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MR. LOWTHER: I think it is close, Your Honor. Let it go as 
accessory after the fact. 

*: * 

MR, LOWTHER: *** 

She had occasion to see the people coming out of the Bird- 
land as she was going in. She had occasion to be bumped. She had 
occasion to see them across the street where they are big and brave 
and doing some bad mouthing to her and passing this wallet back and forth. 

*. * * * * 

and I say to you and I don't mean me personally for it is not what 
I say is true or false, it is what the evidence from the stand is and what 
you Ladies and Gentlemen think and it makes no difference what my 
friend thinks about the story told from the stand or what I think but what 
you think, 
* * * 
CHARGE BY THE COURT: 
THE COURT: Ladies and Gentlemen, you will soon have for your 
determination the guiltor innocence of the two defendants, Greene and 


Smith, who stand charged before you in a two count indictment, one count 


relating to the defendant Greene in which he, Greene, is charged with the 
offense of robbery and the othe count charging the defendant Smith with 
the offense known to the law as accessory after the fact. 

I will not detail for you the two counts because you will be permit- 
ted to take with you to the jury room the indictment. 

It is the duty of the court to instruct you as to the law of the case 
meaning thereby, to give you the principles and rules of law which shall 
guide you in determining the issues in the case and you are obligated 
and bound to follow those rules and principles. 

On the other hand, you Ladies and Gentlemen are the sole judges 
of the facts and it will be for you to determine all issues of fact from 
the evidence adduced from the witness stand and reasonable inferences 
to be deduced from proven facts and in conformity with your recollection 


thereof. 
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Counsel for the government and counsel for the defense each have 
the right to make what we call opening statements, indicating to you what 
they hope they may be able to show for their respective sides and at the 
conclusion of the case, to sum-up, as we Say, indicating to you what they 
believe in fact they have been able to show for their respective sides. 

This is a duty and privilege of counsel for the government and 
counsel for the defense. The court merely says to you that statements 
of counsel, whether government counsel or defense Saal do not con- 
stitute evidence in the case, and furthermore; if your recollection be at 
variance with their recollection or for that matter the court's recollec- 
tion so far as facts are concerned, it will be your recollection which will 
control, you being the sole judges of the facts. | 

The mere fact that a defendant or defendants have been indicted, 
as indicated by the paper which I have displayed to you, is not to be con- 
strued by you as evidence of guilt. It is not. The sole purpose of an 
indictment is to advise a defendant or defendants of the charge or charges 
which he or they must face when the case comes on for trial. To repeat, 

it is not evidence. 

Every defendant in a criminal case is presumed to be innocent 
and this presumption of innocence attaches to a defendant, throughout the 


trial. The burden is on the government to prove a defendant guilty beyond 


a reasonable doubt and unless the government sustains this burden, then 


you must find the defendant not guilty. 

You may well ask what is meant by the phrase a reasonable doubt. 
It does not mean any doubt whatsoever. Proof beyond a reasonable doubt, 
as the name implies, is meant a doubt based on reason and not any 
whimsical or capricious conjecture. It is a doubt which is reasonable in 
view of all the evidence. | 

Therefor, if after an impartial comparison and consideration of all 
the evidence, you can candidly say that you are not satisfied with the 
guilt of a defendant, then you have a reasonable doubt; but, if after such 


impartial comparison and consideration of all the evidence, you can 


truthfully say that you have an abiding conviction of a defendant's guilt, 
such as you would be willing to act upon in the weighty and important 
matters relating to your personal affairs, then you have no reasonable 
doubt. 

I have said to you that you are the sole judges of the facts. Neces- 
sarily it follows that you too are the sole judges of the credibility of the 

various witnesses who testified. This, of course, includes not only 
the witnesses called on behalf of the government or the defense but the 
testimony of the defendants if and when they take the stand. 

In determining whether you will believe the testimony of a witness 
or witnesses, you will give to the testimony of a witness that weight 
which you think it fairly entitled to, their worthiness of belief, and in so 
determining you will take into consideration the demeanor of the witness 
on the stand, his manner of testifying, whether he appears to be a truth- 
telling individual, whether he knows and has the opportunity of knowing 
the facts and circumstances about which is testified and further, whether 
there is any bias or prejudice for or against the defendant by virtue of 
the witness's actions. In other words, you are to determine whether or 
not there exists or there has been shown any bias or prejudice for or 
against the defendants and when you have considered all those factors, 
you determine the weight you will give to the testimony of each and every 
witness who has appeared before you. 


There has been introduced into evidence in this case the fact that 


the defendant Greene has heretofore been convicted of a criminal offense, 


namely, assault with intent to commit robbery. 

The court states to you that the fact that the defendant has been 
convicted of a crime is not evidence of his guilt as to the case of which 
he is being tried. 

The sole purpose of the introduction of a prior criminal record is 
for use by you in passing upon the credibility of the witness. It is not 
evidence of the offense of which he is charged in this case. 


In a criminal case, as well as in the ordinary affairs of life, where 
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an issue is raised, there are two types of evidence which may be utilized 
for the purpose of resolving the issue. One is known as direct evidence, 
that is, evidence of a person as to what he saw or what he heard, and the 


other is known as indirect or circumstantial evidence. 
| 


Now, circumstantial evidence is composed of proven facts and 
reasonable inferences which from experience lead to resolving the issues 
in a case. | 

Now, what is circumstantial evidence? Circumstantial evidence 


can best be illustrated by the homely example, namely, that if you see 


the track of a rabbit in the snow, you know a rabbit has been there, just 
as well, as if in fact you saw the rabbit. | 

Now, in this case both types of evidence have been introduced. 
Both types of evidence are entitled to consideration by a jury. Indeed, in 

certain instances, circumstantial evidence may be deemed to be 
more convincing to a jury than direct evidence, but the rule of law is that 
before a defendant may be convicted of a criminal offense | whether it be 
direct or circumstantial evidence or a combination of the two, it must 
add up to proof beyond a reasonable doubt. | 

Now, in connection with the evidence in this case, there has been 
testimony to the effect that there were certain admissions made by the 


defendant in this case. 


The court first says to you that if you find that "A" made an admis- 
sion or confession, that is chargeable to "A" and not to "BN and similarly 
if 'B" makes an admission or confession, it is chargeable to "B" and not 
to "A". ! 

Now, you have for your first consideration and determination 
whether in fact any admission or confession was made in the case. If 


you find that there was an admission or confession made, then you would 


| 
have for your consideration, first, whether it was freely and voluntarily 


made. 


If you find there was an admission or confession and it was freely 


and voluntarily made, then you should give consideration to such 
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admission or confession in your deliberations. 

On the other hand, even if you find an admission or confession was 

made but you find that such admission or confession was not freely 
and voluntarily made, then you would disregard such admission or con- 
fession. 

That brings me, Ladies and Gentlemen, to the specific charge in 
the indictment. 

The first ‘count charges the defendant Greene with the offense 
known to the law as robbery. 

Now, the essential elements which the government must prove be- 
fore you may find the defendant Greene guilty as charged under count one 
are as follows: 

1. That he, Greene, took something of value from the complainant. 

2. That he took it unlawfully and with the intent to convert it perma- 
nently to his own purpose. 

3. That he took it from the complainant's person or immediate 
actual possession. 

4, That he took it by force or violence or by putting in fear or by 
stealthy snatching and stealing. 

You may wonder what is meant by the word intent which I have 
made use of. 

Now, intent is the operation of the human mind and, of course, you 
cannot look into the mind of an individual to see what the intent was. 
Therefore, in order to determine the intent a person has at the time he 

does a certain act, you must give consideration to the things said 
and to the things done and the law presumes that everyone intends the 
natural and probable consequences of his own act. 

And so ifi you find the government has proven each of the essential 
elements which I have recited to you and beyond a reasonable doubt, as 
to the defendant Greene, then you may find the said defendant Greene 


guilty as charged in count one. 


If you find that the government has failed to prove by a quantum of 
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proof that which I have suggested to you, then you would find the defend- 


ant Greene not guilty as to count one. 

That brings me down to count two of the indictment which charges 
the defendant Smith with being an accessory after the fact. 

The essential elements which you must find before you may find 
the defendant Smith guilty as to count two and shown beyond a reasonable 
doubt are as follows: 

1. That the defendant Smith knew that the defendant Greene had 
stolen the property of the complaining witness in this case. 

2. That the defendant Smith unlawfully and wilfully Bare aid and 
assistance to the defendant Greene. 

3. That the defendant Smith did so with the intent to thwart the 
lawful arrest and prosecution and conviction of the defendant Greene. 

The word intent has the same meaning as I gave to you with refer- 
ence to the count of robbery in this case. | 

If you find that the government has proven each of the essential 
elements beyond a reasonable doubt, you may find this defendant Smith 
guilty as charged. If you find that the government has failed to sustain 
any one or more of the essential elements constituting the, offense of 
accessory after the fact by the quantum of proof suggested, then you 
would find the defendant Smith not guilty as to count two. 

Now, it is the contention of the government that the defendant 
Greene and Smith, when they were confronted by the complaining witness 
in this case, and some time subsequent when Officer Cassidy came upon 
the scene, in so far as the defendant Greene is concerned, took to flight 
and that the flight was borne out of the fact that Greene and Smith were 

seeking to prevent themselves from being detected or arrested or prose- 
cuted for the crime of which they now face. | 

If you find such to be a fact as to either or both of the defendants, 
then you may infer therefrom criminal knowledge or a guilty conscience 
on the part of such defendant or defendants. 

If, on the other hand, that even though they did take to flight and 
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left the scene, but that they did so for a purpose other than to prevent 
detection and prosecution or arrest for the offense of which they are 


charged, then, of course, you would not infer as to such defendant or 


defendants. 

Your verdict in this case, Ladies and Gentlemen, will be guilty or 
not guilty as to the defendant Greene as to count one only and guilty or 
not guilty as to the defendant Smith as to count two. 

Now, your verdict must be unanimous. 

Mr. Lowther, do you have anything to add? 

MR. LOWTHER: Satisfied, Your Honor. 

MR, SHALOWITZ: Satisfied, Your Honor. 

MR. DILLON: Satisfied, Your Honor. 

THE COURT: There being nothing further from either counsel, 
defense counsel or the government counsel, the court will make one 
further statement to you. 

One of the defenses introduced in this case is that of alibi. The 
court states to you as to either or both of the defendants, if you find that 
they were not at/the scene where this robbery took place, if you find a 
robbery did take place, of course, then you couldn't find either or both of 
them guilty as charged. 

Now, does either counsel have anything to add? 

MR. LOWTHER: No, Your Honor. 

MR, SHALOWITZ: Nothing. 

MR. DILLON: No, Your Honor. 

THE COURT: There being nothing further from counsel, the two 
alternate jurors!are excused with the thanks of government counsel and 
defense counsel 'and the court, the contingency for which you were selected 
not having occurred. 

Ladies and Gentlemen, it will be your duty to retire to the jury room, 
select your foreman and determine the guilt of innocence of the two de- 
fendants who stand charged before you. 


Your verdict as to Greene involving count one will be guilty or not 


guilty. 
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Your verdict as to Smith involving count two will be guilty or not 


guilty. 

Your verdict must be unanimous. | 

You Ladies and Gentlemen swore that you would determine this 
case solely on the evidence adduced from the witness stand and reason- 

able inferences to be deduced from proven facts and in making your 

determination in this case you will not be moved by any sympathy or 
bias or prejudice for or against the defendants. 

There being nothing further from either counsel, you ia and 
Gentlemen may retire to sit and decide the case. 

(Retired at 2:55 p.m. Verdict returned at 4:30 p.m. game day. 

Guilty as to both defendants as charged.) 


[Filed July 28, 1961] 
JUDGMENT AND COMMITMENT \James S. Smith] 


On this 28th day of July, 1961 came the attorney for the govern- 
ment and the defendant appeared in person and by his counsel, TT. V. 
Dillon, Esquire. | 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of violation of 
Title 22, District of Columbia Code, Section 106, as charged, and the 
court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. | 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Fifteen (15) months to forty-five (45) 


months. | 
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IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and'that the copy serve as the commitment of the defendant. 


/s/ R. B. Keech 
United States District Judge. 
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JURISDICTIONAL STATEMENT 


This court by order dated February 15, 1962 has 


allowed appellant to proceed on appeal from the judgment 


of the District Court without prepayment of costs. 


STATEMENT OF THE CASE 


The Proceedings 
By joint indictment filed June 6, 1961, Ernest A. Greene 
as charged with stealing the wallet of Pauline Turner, valued 

at $2.00, and $3.75 in money and appellant James S. Suith was 
charged as an accessory after the fact. | 

The defendants were tried jointly and convicted ty a jury, 
July 5, 1961 before the Honorable Richmond B. Keech, uated 
States District Judge. On July 28, 1961 Smith was sentenced to 


imprisonment for a period of 15 to 45 months. 


Summary of Trial Record 


1) Counsel Lowther: | 


In the opening statement government counsel announced 
that he would show that the two defendants (Greene and 
Smith) and an unidentified third man approached Qumer and 
a companion, that Greene bumped her, that shortly there- 
after she noticed her wallet was gone and that she then 
approached the two defendants and saw Greene give the wallet 


to Smith. (JA 2,3; Tr- 3,) | 
2) Witness Turner 


According to the prosecuting witness, Pauline Turner, 


as she and a companion, Marie Singleton, were entering the 
| 


Birdland Cafe about 10:35 or 10:40 P.M., three young men, 


aetendants Greene and Smith and an unidentified third 


person, were departing the premises. (JA 5, Tr 8,9; 


JA 7, Tr 21); Turner was bumped by Greene end aaa 


3. 


after stepping inside the Birdland noticed that her purse was 
open and wallet missing. (JA 5, Tr 8,9) 

She immediately stepped back outside, observed Greene, Snith 
and a third man standing across the street, and ran across 
the street to get her wallet. (JA5, Tr 9,10) Seeing it 
in Greene's hand, she asked for her wallet back, but instead 
Greene either "gave the wallet to Mr. Smith” or "gave it to 
Mr. Smith and the other young man" and Smith end the other man 
walked to Irving Street and then proceeded to run towards 
15th Street. (JA 6, Tr 11) 

Greene stood on the corner arguing with her and she ran 
across the street to find a policeman but didn't see one and 
when she ran back across the street Greene was running and she 


then sew a policeman. (JA 6, Tr 11,12) 


3) Officer Cassidy 

The officer who arrested Greene testified that as he 
was coming out of an alley on Irving Street, he saw two women 
running. When one of them hollered he had a conversation and 
as a result gave chase to Greene. (JA 8, Tr 27, 28). 
When Cassidy arrested Greene he searched in the vicinity and 
searched Greene and asked him where the pocket book was. On 


arriving at the scene Turner asked Greene where the pocket 


pook was. (JA9, Tr 29; JA10, fr 36) 


4) Witness Ernest A. Greene 
The co-defendant, Greene admitted he was present at the 


scene of the alleged crime but stated that he had not seen 


Smith since 3 P.M. that afternoon (JA 14,15; {Tr 54,55) 


[Bnortly following this testimony, counsel noted a, sleeping 
juror and approached the bench (JA 15; Tr 56, 57) J | 
Greene further testified, on cross-examination by Me. Lowther, 
that as Turner chased him she hollered "Officer, that fellow 
has my pocketbook". Apparently this so surprised Me. Lowther 
that he asked "What was that?" and received the identical 
answer in reply. (JA 15, tr 57,58) This statement was again 
confixmed on examination by Smith's counsel. The witness at 
this point also confirmed that Turner in the presence of 
Officer Cassidy and Greene made a statement ipiouting that she 
thought Greene had her wallet. (JA 16; Tr 61,62) 


5) Witness James S. Snith | 

Defendant Smith testified that he had seen defendant 
Greene that afternoon, that he went out to play pai about 6:30 
and returned in an hour or two, talked to some girls, including 
Deloris Lumpkins, in the living room and went to pea before 


ll o'clock. (JA 17-19; ‘Tr 64,65,75,76) 


6) Witness Deloris Lumpkins 
Witness Lumpkins testified Smith came home around 8:30, 
went to bed about quarter of ten and did not come down again. 


(JA 19,20; Tr 79,80) 


7) Witness Patricia Green 
| 
Witness Green, Smith's mother, testified that she came 
home between 12 and 12:30 and Smith was asleep at that time. 


(JA 20; Tr 88,89) 


Officer Cassidy 
Witness Cassidy, recalled to rebut an inference of brutality, 


testified that as both girls chased Greene "One of them 


shouted to me thet he had the pocketbook." (JA 21, Tr 97) 


STATUTES INVOLVED 


1. Act of March 3, 1901, 31 Stat. 1337, ch.854, s.908; 22 D.C. 

Code 105: | 
"s 92.105. Persons advising, inciting, or conniving 
at criminal offense to be charged as nieteels 

In prosecutions for any criminal offense all 

persons advising, inciting, or conniving at the offense, 
or aiding or abetting the principal offender, bred be 
charged as principals and not as accessories, the 
intent of this section being that as to all accessories 
before the fact the law heretofore applicable in cases 


of misdemeanor only shall apply to all crimes, whatever 


the punishment may be." 


2. Act of March 3, 1901, 31 Stat. 1337, ch.854, s.909; 


Code 106: 

"s 22.106. Accessories after the fact. | 

Whoever shall be convicted of being an accessory 
after the fact to any crime punishable by death shall be 
punished by imprisonment for not more than twenty years. 
Whoever shall be convicted of being accessory after the 
the fact to any crime punishable by imprisonment, or 


both, as the case may be, not more than one-half the maxi- 


mm fine or imprisonment, or both, to which the principal 


offender may be subjected." 


3. Act of March 3, 1901, 31 Stat. 1322, ch.654, s.810; 22 D.C. 
Code 2901: 
"s 22-2901. Robbery - 

i Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or snatching, 
or by ‘putting in fear, shall take from the person or 
immediate actual possession of another anything of value, 
is guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months 


nor more than fifteen years." 


be Constitution, Article III, Section 2, Clause 3: 


"the Trial of all Crimes, except in Cases of Impeachment, 


shall be by Jury; -- -" 


5. Constitution, Amendment 6: 
"ty all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 


jury «+ - 


STATEMENT OF POLNIS 


Appellant was improperly convicted as accessory after the 


fact: a person who is present before, during and after a 


crime may not be convicted as accessory after the fact. 
| 
The trial Court erred in denying appellant's motion for 
| 
judgment of acquittal: the prosecution's own evidence 
refuted the complaining witness' testimony concerning 


appellant. 


Appellant was not accorded his full right to a fair, and 


impartial trial by le jurors: the trial Court erred in 
| 


failing to declare a mistrial or to excuse a sleeping juror. 


SUMMARY OF ARGUMENT 


Where the government shows that the defendant is present 
during the commission of a crime, the defendant may not be 
convicted of the separate crime of accessory after the fact, 
since absence of the accused is necessarily implied in the 
common law definition of the crime of accessory after the 
fact. 

Where the prosecuting witness testifies at trial that the 
defendant received her wallet from the person who stole it, 
but the witness' actions and statements at the time of the 
occurrence, as evidenced by the testimony of other witnesses, 
including a prosecution witness, indicated a course of 
conduct completely inconsistent with such a belief, then the 
witness’ accusatory testimony, thus contradicted, is so 
unreliable it should have been disregarded and the defendant's 


motion for judgment of acquittal granted. 


A defendant's right to a trial by 12 jurors is so fundamental 


that where defense counsel, court appointed, as an officer 

of the court advises the court a juror is sleeping, the 

court should have directed a mistrial, absent the express 
consent of defendant to substitution of a juror or continuance 


of the trial without excusing the sleeping juror. 


ARGUMENT 


1. APPELLANT WAS IMPROPERLY CONVICTED AS ACCESSORY AFTER THE FACT: 


A PERSON WHO IS PRESENT BEFORE, DURING, AND AFTER A CRIME MAY 


NOT BE CONVICTED AS ACCESSORY AFTER THE FACT. | 


The District of Columbia Code, $22-106, does not define the 
offense of accessory after the fact but merely states the punishment. 
It is therefore necessary to resort to the common law cbneeption 
of the crime and another provision of the D. C. Code, s. 22-105, 
in order to determine the nature of the offense intended to be 
described. | 

At common law there were four principal categories of parties 
in crime--principals in the first and second degree and accessories 
before and after the fact--the principal in the first degree being 
the one who actually commits the crime by his own hand, the principal 
in the second degree being one who is present, actinliy or con- 
structively, when a felony is committed by another, and who aids 
or abets in its commission, although participation need not neces- 
sarily be active, an accessory before the fact being oe who 
procures, commands, or counsels the commission of a elony. by another, 
‘but who is not present, either actually or constructively, when the 
felony is committed, and an accessory after the fact being one who 
receives, relieves, comforts or assists another personally, with 


knowledge that he has committed a felony. 


Under 22 D.C. Code 105, the distinction between principals 
and accessory before the fact has been abolished and all persons 
advising, assisting or conniving at the offense or aiding or 
abetting the principal offender shall be charged as principals 
and not as accessories. 

Assuming, arguendo, Turner's testimony to be correct, it is 
apparent that Smith, by accompanying Greene when the latter ‘bumped 
her and immediately thereafter by taking the wallet from Greene 
when faced by Turner and departing with the wallet was, if anything, 
advising, inciting, or conniving at the offense or aiding and 
abetting the principal offender. 

That Smith was not an accessory efter the fact is readily 
seen from the common law definition of the crime as contained in 
Blackstone, Commentaries on the Laws of England, Book IV, pp. 33-37: 

"TT. An accessory is he who is not the chief actor in the 

offence, nor present at its perfomance, but in some way 
concerned therein, either before or after the fact committed...” 


Blackstone's definition was quoted approvingly by the Circuit 


Court of Appeals, Tenth Circuit in Skelly v. United States (1935), 


76 F 2a 483, 487, in determining the crime of accessory after the 
fact under former title 18 USCA 551 (now 18 USCA 3). 

The absence of the accused at the time the crime was actually 
committed is necessarily implied in the common law definition of 
the crime of being an accessory after the fact and has been held an 
essential element of the crime. 22 C.J.S. Criminal Law, s. 95- 
Here, assuming arguendo its veracity, the testimony of the 


prosecuting witness shows Smith was present before, during, and 


| 
| c. 


after the commission of the crime. (JA 5, Tr 8, 9; JA 1, Tr 21.) 
The prosecuting attorney proceeded on this basis in his opening 
and closing statements. (JA 3, Tr 3, 4; JA 22, Tr 115.) 

At common law, an indictment must charge a person correctly 
as principal or accessory, according to the facts. On an indictment 
charging one as principal there can be no conviction on evidence 
showing that he was merely an accessory, People v. Lyon 99 N.Y. 210, 
1 N.E. 673, and vice versa, Rex v. Winifred, 1 Leach C.C. 5153 


Reg. v. Brown, 14 Cox C.C. lbh. | 


The foregoing rule applies here in the case of an accessory 
after the fact for, while 22 D.C. Code 105 makes indies pefore 
the fact chargeable as principals, accessory after the fect remains 
a separate offense, 22 D.C. Code 106, and a defendant chnnot be 
convicted of one offense on proof that he committed the other. 


Having been wrongly charged, the judgment as to Smith should 


be reversed. | 
| 


THE TRIAL COURT ERRED IN DENYING APPELLANT'S MOTION FOR JUDGMENT 


OF ACQUITTAL: THE PROSECUTION'S OWN EVIDENCE REFUTED |THE 
COMPLAINING WITNESS' TESTIMONY CONCERNING APPELLANT. 


The gist of the prosecution's case is the contention that 


Smith gave aid and assistance to Greene by taking the wallet from 
him and running down the street with the intent thereby to thwart 
the lewful arrest, prosecution, and conviction of Boaebes Turner's 
testimony on this point lacks clarity, stating at one bout that 
Greene “gave the wallet to Mr. Smith" and in the next response 


| 
that he "gave it to Mr. Smith and the other young man." (JA 6, Tr ll.) 


d. 


As set forth in the Statement of the Case, above, the testimony 
of Officer Cassidy clearly shows Turner's conscious, spontaneous 
impression at the time of Greene's flight and capture that Greene, 
not Smith, had her wallet. Greene's recollection of her words were 


to the same effect. 


Here, we have the simple question whether, as @ matter of law, 
Taurmer's spontaneous actions and utterances at the time of the alleged 
crime were so inconsistent with her trial testimony as to render the 
latter meeningless. Appellant submits that, the prosecution having 
contradicted its own evidence on this critical point, the issue should 
not have been submitted to the jury and the motion for judgment of 
acquittal should have been granted. 

While the law permits the joint trial of defendants the courts 
must be particularly careful in guarding the rights of the individual 
defendant particularly where as here the co-defendant Greene was 


apprehended in flight and appeared obviously guilty. 


APPELLANT WAS NOT ACCORDED HIS FULL RIGHT TO A FAIR AND IMPARTIAL 
TRIAL BY TWELVE JURORS 

The right to a trial by twelve jurors under Article III, Section 
2, and Amendment 6 of the Constitution is so fundamental that it 
cannot be waived by a defendant's silence or acquiescence to trial 


vy a lesser number of jurors. The language of the Supreme Court in 


Patton v. U.S., 281 U.S. 276, 312, 74 L. Ba 854, 870, is applicable 


here: 
"Not only must the right of the accused to a trial 


py jury be jealously preserved, but the maintenance 


¢.- 


of the jury as a fact-finding Sy in ertminal cases 
is of such importance and has eh a place in our 
traditions, that, before any waiver can vecome effec- 
tive, the consent of government counsel and the 
sanction of the court must be had, in addition to the 
express and intelligent consent of the defendant. And 
the duty of the trial court in that regard is not to 
be discharged as a mere matter of rote, but with sound 
and advised discretion, with an eye to avoid unreason- 
able or undue departures from the mode of trial or 
from any of the essential elements thereof, and with 
a caution increasing in degree as the offenses dealt 


with increase in gravity." ! 


Here there was no "express and intelligent consen My to a trial by 


11 jurors and waiver of the requisite twelve jurors. In calling to the 


court's attention a sleeping juror, counsel stated: (JA 15, Tr 56, 57) 


| 
"T think there is one juror thet is sourd asleep in 


this case. I don't know what to do.” 

The Court's advice, considering the admitted tghovanse of court- 

appointed counsel, was inadequate to safeguard the rights of the defendants: 

"THE COURT: Let me suggest this: Suppose we watch 
and if you see him sleeping again, call it to ny 
attention. We have two alternate sae that we can 
put in.” | 

Obviously, the remedy is not to wait for a sleeping juror who has 


awakened to fall asleep again, but at that point to pent a mistrial or, 


f. 


with the defendants’ consent substitute an alternate juror. Even the 
course taken by the trial judge might not be violative of Patton, supra, 
were it clear on the record that such course had the intelligent and 
express consent of the defendant. Here, however, counsel was plainly 
unaware of the altérnative remedies available and as a result defendant 
cannot be considered to have waived his right to a trial by le jurors. 


While some courts have held that where the judge's own senses reveal 


that no juror is sleeping no new trial or other action is appropriate, 


the statement of the court here that "Ty have not noticed him" is merely 
negative in effect and is an insufficient basis for concluding that the 
court had actually been observing the conduct and demeanor of the jurors 
at the time in question, particularly the juror alleged by counsel to be 
sleeping. Unless the court is to hold the action of counsel in reporting 
a sleeping juror as frivolous and not in good faith, and the cited portion 
of the record indicates otherwise, then the court must conclude that the 
juror was in fact sleeping and that the appellant was deprived of his 
constitutional right to trial by jury requiring a reversal of the trial 


court. 


CONCLUSION 


In summary, appellant submits that: 

(1) He was improperly charged and convicted as an accessory; 

(2) The trial court erred in denying the motion for judgment 
of acquittal based on contradictory prosecution eiaenees 

(3) Appellant was deprived of the Constitutional right to a 


trial by twelve jurors when a sleeping juror was allowed 


to continue. 


Appellant asks this Court to reverse the judgment of the trial 


court. | 
Respectfully sutmittea, 
| 


Francis W. McInerny 
James W. Lawson | 
1000 - 16th Street, N.W. 
Washington 6, D.C. 
Attorneys for Appellants 
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